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October 22, 2018

VIA EMAIL

British Columbia Treaty Commission
700-1111 Melville St.
Vancouver, BC V6E 3V6

Attention: Chief Commissioner
RE: BC Treaty Process and the Realization of Free, Prior and Informed Consent
Dear Chief Commissioner and Commissioners:

You requested our opinion regarding whether the BC treaty negotiations process (“BC Treaty Process”)
is consistent with free, prior and informed consent (“FPIC”), as described in the United Nations
Declaration on the Rights of Indigenous Peoples (“UNDRIP”) and conceptualized in Canadian law.

In our opinion, treaties negotiated and concluded through the BC Treaty Process are entirely consistent
with FPIC, as properly conceptualized in a pluralistic and democratic society consistent with Canadian
constitutional law. Indeed, the BC Treaty Process provides a practical model for operationalizing FPIC
and “breathing life” into Indigenous rights underlying UNDRIP.

We set out below our analysis of these issues.
Overview of the BC Treaty Process

The BC Treaty Process originated from the British Columbia Treaty Commission Agreement (the
“BCTCA”), entered into among Canada, British Columbia and the First Nations Summit (which itself
was represented by a three-member task force). The BCTCA was based on recommendations made in
1991 by the tripartite British Columbia Claims Task Force (the “Task Force”), with terms of reference
endorsed similarly by Canada, British Columbia and the First Nations Summit (the “Terms of
Reference”).

The Terms of Reference asked the Task Force to recommend how British Columbia, Canada and the
First Nations Summit could begin negotiations regarding Aboriginal title and rights in BC and what the
negotiations should include. The Task Force unanimously recommended that an open, fair and
voluntary process be adopted that follows a six-stage process.’

' See the Report of the British Columbia Claims Task Force, June 28, 1991.
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